Application Date: June 27, 2017
Owners/ Agents: John Thomas
Contact Information:
Owner: John Thomas
5154 Jordan Rd
Baxter, MN 56425
218-251-1290
Property Identification:
14-357-0100
Property Description:
Lot 10, “Birch Bay on Agate” Section: 5-134-29                               
Application: Variance
Project Description:
Application submitted to be allowed to place lakeside end of property line fence at 75 feet from the lake. The applicable portions of the Land Use Ordinance include Section 800 which establishes variance criteria and Section 1126.1 A. which requires structures to be located 100 feet from a lake classified Recreational Development (RD). The property contains .39 acre riparian to Agate Lake (RD).
SITE VISIT AND NOTES:
Site Visit Date: 7/11/2017
In attendance: LaPorte, Dechmann, Richmond, Fitterer, Yoho

FAIRVIEW PLANNING COMMISSION TO CASS COUNTY PB/PBOA: 
Sent to Paul Fairbanks 7/13/2017: 
The applicant is requesting a variance to construct a fence along his north property line, with a setback of 75 from the lake for the end of the structure. A 100-foot setback is required on Agate Lake, classified RD (Recreational Development). The applicant is requesting an extended length to create a buffer between the existing home and the RVs and campers at the Birch Bay RV Resort.
The owner of the Birch Bay RV Resort has started a fence structure about 1-foot inward from the property line, but has not completed the framework. 
The attending Fairview Planning Commission members were unanimous in their agreement that the applicant and the owner of the Birch Bay RV Resort should try to negotiate to construct one fence that would be mutually beneficial. Two fences, constructed back-to-back would not allow proper maintenance for either party. 
If the fence cannot be constructed as a joint-effort, the Commission members were in agreement Mr. Thomas should be granted a variance to construct a fence that would extend into the shoreland area, allowing a setback up to the large tree, or 67 feet as measured.
CASS COUNTY FINDINGS OF FACT: 
PC members were at the site 07/11/17. 31 notices of the application were mailed with two responses, including that of Fairview Township, endorsing approval of the application were received. The application was reviewed and discussed with Mr. Thomas. 
MS/P Moore/Kostial to approve the variance of the lake setback of the fence to be located at PID #14-357-0100 upon review of the criteria contained in Sections 800 and 1126 1.A. of the Land Use Ordinance along with along with M.S. 394.27, Subd. 7 with the following findings and conditions: 
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Findings: 
1. The property was platted in 1958 prior to the adoption of minimum lot requirements. 
2. Lot 10 contains .39 acre and measures from 90.8 feet to 120.5 feet from the lake to S. Agate Shore Drive and 10 feet from lake setback to right-of-way setback. 
3. There is nothing in the permit record as to the original construction of the residence. 
4. An attached garage was allowed by permit, not variance, in 1992. 
5. Based upon the proposed use, boundary fence, the size and proposed location is reasonable. 
6. The proposed fence and location will allow some separation and privacy from the directly adjacent RV Park. 
7. Approval of the application will not allow a use that is prohibited in the zoning district in which the subject property is located. 
8. Approval of the application will not restrict the passage of storm water in such a manner as to increase the height of flooding or impact adjacent properties. 
9. Approval of the application will not result in an incompatible land use that would be detrimental to the protection of ground and surface water quality. 
10. There is no reason or evidence to conclude that financial consideration is the sole reason for the application. 
11. Based upon the above findings and the following conditions associated with this approval, there is nothing to indicate that the proposed fence will alter disturb or negatively impact existing land use or neighboring property which does not contradict the purpose of the Land Use Ordinance which is to protect, preserve and enhance the quality of the lakes, rivers, forests, wetlands, natural land forms and open space for future generations and to promote health, safety, and general welfare or the purpose of the Comprehensive Plan which is to 1.) Provide a rational basis to make difficult land and resource decisions wisely, 2.) Eliminate the conflicts caused by unplanned development, 3.) Improve coordination and communication between county, local governments and the citizens in land use planning, and 4.) Protect the County’s natural resources from degradation. 
12. The adjacent property owners have indicated their intention to remove their partially constructed fence. 
NOTICE TO APPLICANT: If the following conditions are included no permit to implement shall be issued until: 
1. ESD required and approved erosion control is installed. 
2. If shoreline vegetative enhancement, restoration or no mow is required by ESD or the Planning Commission, a plan shall be approved by ESD and agreed to be implemented by applicant. 
3. As determined by ESD staff the plan may be substantially implemented or financial assurance in an amount determined by ESD staff in the form of cash or a letter of credit shall be submitted. 
No site preparation or building construction shall be commenced until issuance of Permit. Commencement of either prior to issuance of a Permit may result in withholding, withdrawal or revocation of a permit until inspection by ESD, correction of any circumstances in violation of laws or ordinances or the terms of this Variance, deposit of financial assurance as determined by ESD to secure correction of violations and completion of other measures required by ESD.

Conditions: 
1. The lake end of the fence shall be no closer than 65 feet from the lake. 
2. Applicant shall consult with ESD staff in order to comply with the Shoreland Assessment Model evaluation. 
3. Applicant shall consent to inspection of the property by ESD staff to verify compliance with conditions. 
4. Applicant shall consult with ESD staff in order to comply with the Shoreland Assessment Model evaluation. 
5. If shoreline vegetative enhancement, restoration or no mow is required by ESD or the Planning Commission, a plan shall be approved by ESD and agreed to be implemented by applicant. 
6. As determined by ESD staff the plan may be substantially implemented or financial assurance in an amount determined by ESD staff in the form of cash or a letter of credit shall be submitted. 
7. If financial assurance is required, ESD shall determine a schedule to return and/or reduce the amount of financial assurance. 
8. Unless commenced or otherwise extended or revised by the Planning Commission this approval shall be effective until 07/17/19. 
COMPLIANCE WITH ALL CONDITIONS IS REQUIRED. FAILURE TO COMPLY WITH ANY CONDITION SHALL RESULT IN A VIOLATION AND SUBJECT THE APPLICANT TO ENFORCEMENT PROCEDURES WHICH MAY INCLUDE, BUT NOT LIMITED TO, REVOCATION OF THIS VARIANCE, REMOVAL OF VIOLATIONS AND MITIGATION.












